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undisguted. On the basis of the testimonial and documentary

Piper v. Rokert J. Fortier

Procedural Background

Complainant Frederick K. Piper filed a timely charge of
marital status discriminaticn in housing againsz
Respondent Rocert Fortier with the New Hampshire
Commissicn for Human Rights (Commission) on Octcher 6,
1982. The ccmplaint arises out of actions taken by
Respondent beginning June 10, 1982.

Complainant later filed a retaliation charge aczinst
Respondent on Hovember 12, 1982. :

The two complaints were concurrently investigatzd andé a
finding cf Prcrable Cause was made as to both charges by
Commissicner MNancy Richards-Stower.

As all actempts at conciliation £failed, a public hea

was held cn February 7, 1%&4 before Eearing Commis
Licnel Jcnnscn, Robert J. Normandeau and Gail FPaine.

Findings of Fact

The material fazcts of this case are essentially

)

evidence presented at the hearing, the Commissicn finds as
follows:

1.

is the cwner of a mobile hcome which since at
nas rented space for in Eoward's Mcbile
ted a2t S1 Hazel LCrive, Concord, lew
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é ile Home Park constitutes a "dwelling" within
the meaning o RSA 354-A:32(10) and RSA 354-A:8

t is the owner of Ecward's Mcbile licm
2gly, Complainant is a tenant ¢ Responden

Respondent has since at least 1979 maintained 3 policy of
assessing a mentinly surcharge on tenants who live with an

nrelatesd ad itional occugant.

For the zime ceriod June 10, 1982 to the presant
Respondsent'c adciticnal occupant menthly rentzal surcharge
was $1C.
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Resooncdent has not at any time applied this surchar
additicnal occupants who are married to the tenant w
whcm they are living.

In 1979 Complainant was married and his wife becan living
with hia in Respeondent's :railer park.

8. Responcent did not assess a surcharce on Complainan:z fcr
this additiconal oceurant.

9. Scmetime after 197% Complainant's wife moved cut ci
Ccmplainant's trailer.

L. Since June of 1982 Complainant has had an additional
cccupant in his trailer who is neither his wife nor cther
fenily member. At times the additicnal occupant hias been
a2 Zemale friend of Complainant. At the time ¢ the
hearing the additional cccupant was a male friend ci
Ccaplainant.

1L. Fcr each month since June of 1982 Respondent has assessed
a 310 menthly surcharge as a result of the prasence ot
the particular acd*tlcnal cccupant.

12. Although Complainant has paicd his base rent fcr the
ceriod since June of 1S%82, he has nct paid the 310
mcnthly surcharge assessed by Respcndent.

13. Prior to £iling his claim with the Commission cn Cctcker
6, 1982, Complainant filed civil actions against
Ragpeoncdent in the Concord and Hilfcord PBistricgt Tcixts cn
licvemtcer 2, 1981 ané June 6, 1962, respectivelr.

14, These actions invclved claims of marital status
Giscrimination based cn actions which teek placa prior o
cune XC,; 198Z.

15. Cn Hcvenber £, Suh, SuPseguent tc recelving neeices ok
Conplainant's jaction before the Conmission, ~S2szcncent
served Comglainant with a demand Zor rent ang a ncsice =¢
cuit Als leased premises.

III. KLopcluosicons o Law
a. Resvondent's Mcticn to Cismics
?rior o0 the hearing of this matter Respeondent filed

motions to édismiss asserting the grounds of lack o=

jdrisdictien and ras judicata. As Complainant's claims arise

out of actions taken by wvoth parties subsequent tc Juns 10,




1982, the Conmmission finds that it has jurisdiction to issue
its own independent order in this matter and denies
Respondent's motions to dismiss.

B. Complainant's Marital Status Discrimination Claim

This case presents an 1ssueﬂcﬁwﬁh5 £ aﬂEre551on before

‘the Commission concerning the interpretation, of'the tern

"marital status" “as used in RSA 354-A: 8,-V(b) The
Complainant's claim is that he is being ﬂlscr*mlna;ed against
on the basis of marital status because he is required to pay
$10 per month more rent for living with a female friend than
he would have to pay if this group of two constituted a married
coupl._.2 Frcm the facts set forth above it is clear that the
Respondent has treated this unmarried ccuple differently than
similarly situated married couples.

The Responcdent, on the other hand, asserts that he is noct
discriminacing on the basis of marital status as the $10
surcharge ,is _applied eaualLy towg}l tenaqts_wzgh unrelated
additional oc"ungﬁts ‘without regard to THaTp: +tcular tenant's
marital status.. Under this view a marr*eaﬂéouple and an
. unmarried 1nc1v1aual .who. take. 1nﬁ“? unrelated boarder are
‘treated equally as ‘each would be asséf?mﬁmﬁﬁ§”$10 monthlj
rental surcharge.

1 This statute makes it an unlawful discriminatorv
practice:

for anv person, being the owner, lessee,
sublassee, assignee, managing agent or other
person having the right to rent cr lease a
dwelling cr commercial structure 2r being in
the husiness of selling or renting dwellings or
cemmercial structures:

(b) To discriminate against any zerson in the
terns, conditions or privilege o sale or
rental of a2 dwelling or commercial structure,
or in the nrovision of services cor £facilities
in ccnnhection therewith, because of age, sex,
race, color, marital status, physical or mental
handiczan, religion or national origin.
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er the facts of this case, the analysis o this
vally applicable to Complainant's claim involving
for his male friend.
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It is thus clear that the parties differ, not on the
underlying facts of this case, but in the way these facts are
to be applied to the statutory prohibition against
discrimination on the bhasis of marital status. RSA 354-A:8,V.
‘Respondent Fortier views the marital status portion of RSA
'354-A:8,V(b) as solely forbidding a discriminatory distinction

s, .between an unmarried individual .and a married couple.

g il

' Complainant Piper however, interprets "marital status” more
broadly, anulving it to treatment which differs on tne basis of
the individual's relationship to another.

In a case involving this same issue of law the
Massachusetts Commission Against Discrimination (MCaD) referred
to these two conflicting views as the "indiwvidual" and
"relational" interpretations of the tarm marital status and
descriked them as fcllows:

i Under the individual definiticn, marital
status is an attribute of each’ lnc,VLdua;‘ )
:person, and describes that person's status or
“condition with respect to marriage. Under this
definition, a landlord may nct tresat a person
with one marital status (such as diverced)
éifferently than a similary situated person with
a difZerent marital status ‘(such as single). 1In
naking a decision about an indivicual person, a
landlord may not lawfully consider that person's
marital status. The individual definition,
hewever, looks only at the individual person.

The relational definition G
describes the relat*onshln uetwe
wnhether they are marrled ~unma;fA'

previousIy married™a d'“é

c’y

separatad. In this case, Inder ta

definition; a landlord is prohibit ron

trsating one couple with a certain nmarital

status (such as married) diZfferenzlvy than a

sianilary situated couple with a different

marital status (such as unmarriecé). Intsropretai

iz this wav, the law forbids the consideration

of a marital status of a coupie in amaaking [a]

rantal decision.
Rov wv. O'Brien, ECH Rep. para. 17,525, . 17583, danuarzv 27,
1981, (Mass. Conmm. Against Discrimiraticn, dec. June 27, 1980).

T™e question we are now lef: witlh is wvhich of zhwese
= e n Of t£le
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contliczing inter>ratations is an accura
legislazive intent behind RSA 354-a:3,V{b




As a starting point, we note that the relational
definition advocated by the Complainant is inconsistent with
the express language of RSA 354-A:8,V wnlch only :roh*o__s
marital status discrimination against "“any person" with no
reference to discrimination against unmarried couples. See
McFadden v. Elma Country Club, 613 P.2d 146, 151 (1980).
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This conclusion is supported by the legislative
of the marital status provisicn. In his remarks ia su
the 1975 amendment adding marital status to the list of
prohibited bases of dlscrlnlnatldn”“enatcr*Foley, the bill's
sponsor, stated:
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?The purpose of this bill is [to ins urej that a
person cannot be singled out because he or she
e e ol e

1s divorced, single or w1dowed-_ R e

L

Senate Journal, January Session, 1975, Vol. I, p. 73.
(Zmphasis added).

In addition, adoption, of the x.ﬂeeI.at..orIa'r definition
advocated by uhe CunplaWnant wcul Jgecessarlly extend the
protections of RSA 354-a:8,V to unmazrlec cqpp;fs who“are
‘otherwise living as man and wife.3 Such a pol*cy could
result in conzlict with the provisions'of RSA 645:1 and RSA
645:3, which estacl*sh criminal bena ties for. ‘arnlcat*on and
acultery, and yere enacted prior to the legﬁ“Ia»"fe §™{fAc¢lusion

o" the categcrv oz narlt ?,ﬁggg- RSN 354=3.
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status to be a [Menacm to] tﬁe lnstltuulﬂna and“?bL"Fatﬁon o}
a free denocra-lc state and [a] threat”to the peace, order,
health, safety and general welharn 3? t*“““*i%QMQnd“*ts-‘
innabitants” See RSA 354-A:l. ; R
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he Zoraccing ra2ascns the Commission
pisinatan on. Ehe baxia oL na::taT
ase. The ccmplaint is liereby ‘dis snissed
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C Complainant's Retaliaticn Claim

-s;o_nant s action imposing a 510 zmonthlyv rancal
Complainant was nct prohibited by RSA 354-A and as

3 llo evidence

22 a sexual relationship existing between
Complainant and anv 2Z his surcharged boarders was prasentad at
the hearing.
I e —



the Respondent therefore retained his right to pursue a clainm

against Complainant for non-payment 0 rent, Complainant's
retaliation claim (#HMS 2333-90-48) is also hereby dismissed.

SO ORCERED:
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Commissicner
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Gail T. Paine
Commissicner

f.icnel Jonnso
Commissioner



